


Tribunal User Group Report
Inaugural Meetings

Hilton Edinburgh Grosvenor: 20 Jan 2006 13 representatives, 6 members/conveners
Glasgow Royal Concert Hall: 27 Jan 2006 11 representatives, 6 members/conveners
Glasgow Royal Concert Hall (Education Authority): 20 Feb 2006, 38 representatives, 6 members/conveners
A Tribunal User Group (TUG) has been established to provide a forum to involve our stakeholders in the development of ASNTS from the outset and to address emerging issues.  
Our aim was that these inaugural meetings: 
· would enable users to have face to face contact with those responsible for the tribunals and their administration;

·  would enable us to give a brief outline of the progress of the establishment of the tribunals;  and 
· would give users an opportunity to ask questions or raise concerns they may have. 
Three separate meetings were arranged to give a choice of venue (Edinburgh or Glasgow) for representatives and to allow the education authorities a full session to explore issues specific to them in connection with the new jurisdiction.  Future TUG meetings will be open to all users.  

Introduction by the President, Miss Jessica Burns. 

The President opened each meeting by making a short presentation on her role and the role of the Tribunals. 

The President’s obligation to the Additional Support Needs Tribunals is 1 day a week similar to the English equivalent SENDIST and the Welsh and Northern Irish system. Her other 4 days are spent as Regional Chairman for the Appeals Tribunal in Birmingham

The President’s appointment was announced on 21 October 2005. She had not been involved in the selection process for members and conveners and the timing of her appointment meant that she was unable to contribute to the development of the rules of procedure.  A number of deficiencies in the Tribunal Rules were identified and these were re-laid with some amendments on and the revised version came into force on 27 March 2006.  a number of parties have expressed concern that there remains a lack of provision for a Tribunal to review or set aside an earlier decision. The only appeal route is to the Court of Session.  Additionally there are a number of functions which are reserved to the Tribunal where it would be more expedient if these could be passed to the convener acting alone.

The main duties of President were summarised as follows: 

· to prepare an annual report for Ministers;
· to disclose information on the function of the tribunals;
· to serve as a convener at Tribunal hearings;
· to make directions on particular cases; and
· to be responsible for judicial performance. 

The Scottish Ministers have appointed two panels.  One comprises seven conveners who are either solicitors or advocates and the other comprises fifteen members with knowledge and experience of children or young persons who have additional support needs.  Conveners and members will not be chosen for hearings according to their individual experience or qualifications. Where necessary Tribunals can order reports from experts or require attendance of expert witnesses on cases of particular difficulty. 
The conveners and members have undergone 9 days intensive training including 5 days on a residential basis. There is an on-going training commitment of 2 days a year. Once the caseload allows there will also be a system of appraisal to encourage Tribunals to reflect on their performance in relation to the judicial competences in common with most other tribunal jurisdictions.
The President stressed the ethos of the Tribunals set out in the Rules which is to operate in a flexible, balanced, fair and responsive way ensuring that both parties have an equal opportunity to present their case.
It is acknowledged that Tribunal hearings can be a daunting experience for parties and there will always be scope for making improvements to procedures and skills which will make users more comfortable and confident in the process both in the build up to the hearing and at the hearing itself.  
 In the event of any complaints, administrative matters will be dealt with by the Secretary and matters relating to the conduct of the Tribunal or any of its individual members will be referred to the President. Any dissatisfaction with the process should be reported as soon as possible so that steps can be taken to address the issue without delay and in any event, individual cases cannot be discussed at any user group meeting.
The President will be issuing Directions and Guidance notes on a number of topics in due course and these will be published on the website. The purpose of these is to ensure, so far as is compatible with the independence of each tribunal, that there is consistency of approach.
At this early stage it is impossible to predict frequency of hearings, the precise format of the hearings, attendance, location and other issues but it is important for users to be aware that the Tribunals are seeking to promote a positive transparent working relationship from the outset.
Introduction by Lesley Thomson, Deputy Secretary 

Lesley Thomson introduced the Secretary, Gareth Allen. The tribunal administration is the main point of contact for all parties involved in a case.  The Secretary, Gareth Allen has overall management of the tribunal administration. Additionally, the Secretary will work with the President to ensure the efficient running of ASNTS.  The hearings team which comprises 3 case officers: Annabel MacMillan, Hugh Delaney and Lesley Morris, is led by Lesley Thomson.  Lesley Thomson also deputises for the Secretary. 
It is her role to give advice relating to procedures, management of paper flow case systems, ensuring parties are supported in making their reference and to oversee the process on the day of the hearing. 

The RIT (Resources, Information and Training) Team is managed by Yvonne Gavan who is responsible for all information and training as well as the administration of the tribunal website. She is assisted by John Russell and Heather Baird. 

All staff are on assignment from the Scottish Executive and all are a point of a contact for anyone who has an interest in the Tribunals. It is a small group which makes it easier for parents and authorities to have a single point of contact.
The case officer is the public face of ASNTS and each will actively manage the reference from start to finish and provide support for the parties in the build up to and during the hearing. Case officers also answer calls received on the telephone helpline and provide other general support for users. 

Active case management involves processing the reference from initial reference right through to a hearing. The case officer will guide parents and authorities on what is required of them at each stage of the process.  Missing deadlines or failing to produce documents can have far-reaching consequences.  Case officers will make parties 
aware of these to ensure they make informed decisions.
In preparation for a hearing the case officer will compile bundles ensuring that all bundles are issued no later than 10 days before a hearing. He/she will also identify and copy late evidence, send out attendance sheet and liaise with the Tribunal which will hear the reference. 

On the day of the hearing, the case officer will set up the hearing room, greet parties and the Tribunal and show them to their separate meeting areas. If a verbal decision can be reached on the day, the case officer will inform the parent and education authority of this. A written decision will follow this no later than 10 days after the hearing. 

The tribunal administration welcomes all feedback from the user group to enable us to review procedures and improve service.  We also propose to ask the user group to review new publications before they go to press and to give us ongoing feedback on the tribunal venues.
QUESTION AND ANSWER SESSION

The following is a selection of issues raised
Grounds of reference to a Tribunal
What does ‘information’ (in Co-ordinated Support Plans) mean precisely? Reference to page 13 in ‘Guide for Parents’? 
Code of Practice and the Co-ordinated Support Plan Regulations set out the information which must go in a co-ordinated support plan. Other than identification and administrative data, the co-ordinated support plan must state: 

· the education authority’s views as to the factors giving rise to the child/young person’s  additional support needs; and
· having had regard to these factors, what are the educational objectives which are sought; and
· what additional support is needed to achieve these objectives; and 

· who will provide support. 

If there is a disagreement about any of the information provided in any of these four areas, a reference can be made to the Tribunal.
Does it include grievances on level of support?

No. Disagreements about the level of provision in place to meet the additional support needs or failure to implement the requirements of a co-ordinated support plan can be referred to dispute resolution. 

Can Placing Request Refusals be referred? 
Whether a placing request refusal can be referred to the Tribunals depends on the status of the Co-ordinated Support Plan at the point at which the placing request was refused. Such references are only valid if: 

a. a reference is already with Additional Support Needs Tribunals about the authority’s refusal to assess whether a co-ordinated support plan is needed or its decision that  a co-ordinated support plan is not/no longer needed;

b. the authority has agreed that a co-ordinated support plan is needed and arrangements are underway; or

c. a co-ordinated support plan is in place. 
In the first instance, if the Education Authority’s decision that a CSP is not needed is upheld, the placing request refusal will be referred back to the Education Appeals Committee. 

How will the tribunal deal with cross boundary references? 

Rule 41 applies. On transfer, the decision of the old authority is treated as having been made by the new authority.  The old authority will be given the opportunity to be heard but not as a party to the hearing and as such will not be entitled to call witnesses.  The expectation is that the authorities will discuss the reference on transfer.  Given the demands on the authority’s time, it would be exceptional for the old authority to choose to attend the hearing.  

Given the role of Further Education, how can the Tribunal help ensure individual needs are met in Further Education? 

The Tribunals only deal with children and young people up to the age of 18. However, the Act requires education authorities to take specific action to help young people with additional support needs to make the transition from school to post-school life successfully. The Act places a duty on the Education Authority to request information from the appropriate agencies which are likely to be involved with the child on leaving school, e.g. any further or higher education institution. The purpose of obtaining this information is to ensure a good match between the needs of the child and the options for support. 
Representation
Will the Tribunals welcome the participation of advocacy/ voluntary organisations?
We understand that for some parents, despite efforts to keep proceedings as flexible and informal as possible the whole process can be overwhelming. Against this background there is a clear role for advocacy services / voluntary organisations to provide the support for parents who cannot (or feel they cannot) represent themselves effectively. 

It is recognised that for many, the resources available to the authority may cause concern but the Tribunal will ensure that the procedure is straightforward and that all parties get the opportunity to put their point of view across whether they are represented or not. 
Conveners and members have the necessary skills to ensure that the unrepresented parent is not disadvantaged. Tribunal users have a role in feeding back the experiences of unrepresented parents/young people. 

We are extremely positive about the representative/advocate role BUT we would caution that they cannot give direct evidence or act as expert witnesses. 

We have been approached by Edinburgh University to take part in some ESRC funded research into self-representation at tribunals.  Another 4 tribunals have agreed to take part.  Appellants will be given an explanatory flyer when case statement guidance is sent out and case officers will make an approach following the hearing to ask parents/young people if they would like to opt in to the project.  For our appellants this will involve a 20 minute telephone interview to be conducted at a time which suits them. We hope this project will provide early feedback on how the Tribunals are experienced by our users.
How will the Tribunal communicate with a child/young person who has complex needs? 
We are aware of this issue both in terms of children with severe communication difficulties and very young children. For very young children, where a Tribunal thinks the evidence is necessary to enable a fair and just hearing, Rule 33 allows a Tribunal to appoint a facilitator with the necessary skills.

Additionally, Rule 23 allows evidence to be given ‘by any means’ provided this does not prejudice the overriding objective. 

In seeking advice in this area, we have made an approach to the Scottish Children’s Reporter Administration to ask about their ‘safe guarders’. If any of our users are aware of organisations or individuals with expertise in this area, we would welcome contact details. To date, our members and conveners have undertaken training with CALL centre (Communication Aids for Language and Learning). We will keep the need for further input in this area, either in terms of training or input on casework, under review.
Will young people be able to voice their views to the Tribunal? 

Young people will be encouraged to voice their own views at a Tribunal.
How is health being represented on the Tribunals? 

Only one of the appointed members is specifically from a health background, speech and language therapy, but most members have had extensive links with health professionals in their work experience.  
Monitoring the process
How will information on the caseload of the tribunal be captured?
Processes have been developed on the basis of the rules but already we have to revisit these in the light of the 2 references that we have had, both of which have been determined without an oral hearing in terms of rule 26. 

In the short to medium term we do not see process varying much from that outlined in the Guides for Parents and Education Authorities. We plan to review the processes towards the end of the year by which time we should have a meaningful sample of references going through the system.  This will allow us to ratify or otherwise our processes. That said, if it came to light at an earlier stage that our processes were not an expedient to the overriding objective, they would be reviewed and users informed. 

We see the user groups as having a key role in reviewing our processes. 

What issues have been raised with the tribunal administration? 
So far we have been approached to confirm interpretation of requirements of the Act which is obviously a matter for the Scottish Executive. 

One issue of relevance of the Tribunals relates to references where authorities have made transitional arrangements to assess children and young people, who currently have a record of needs, for a Co-ordinated Support Plan at the next record of needs review. The Education Authority is of the view that it is handling such cases in line with transitional arrangements but where a parent requests an earlier assessment and the authority refuses, a reference on these grounds is competent. The two references we have had so far have been competent in these terms.
How will information from the Tribunal be shared with the Education Authorities? 

The Education Officer who is responsible for the response to the reference will deal with one named case officer throughout the lifetime of the reference. That case officer will be available to answer any questions the Education Officer has and will provide information where appropriate. 
A written decision will be issued to the Education Authority as well as to the Parent or Young Person.
We hope Education Authorities will be members of the Tribunal User Groups and will be able to feed into the process through this forum. 

How will the decisions of the Tribunal be disseminated so we can all learn from good/poor practice? 

A register of decisions is kept. Our plan is that once there are a sufficient number of decisions to protect the identity of the child/young person, the decisions can be anonymised and a digest of these decisions placed on our website.  We are mindful that legislation establishing public rights of access to information will mean that we will have to anonymise the Register if such a request is received. 

We also hope to use the TUG as a forum for disseminating good practice. Additionally, the annual report will set out good practice issues and examples which should be of interest to all. 

Will there be a public report on the Tribunals progress? 

The President is obliged to produce an Annual Report for Scottish Ministers by virtue of paragraph 15 of Schedule 1 to the 2004 Act. The first Annual Report should be published in May for the period to 31 March 2006.
Administration of the Tribunal 
Where will Tribunals hold hearings?
We have identified at least one hearing venue in each of the 32 Local Authority areas. In the geographically larger authorities (such as Highland) as many as 3 venues have been identified to minimise travel times as much as possible. 
The venues are mainly hotels although some community halls and conference facilities have also been identified. Each of the venues has been visited by a member of the tribunal administration team and met strict ASNTS accommodation guidelines (including DDA compliance). We will listen to feedback on venue suitability from all parties involved in a hearing and will act accordingly. 

How frequently will hearings be held? 

This is almost entirely determined by the need to convene a Tribunal for an oral hearing. We will not delay hearings or cut corners to in order to arrange 2 hearings in the one day at one venue. It is not in keeping with the overriding objective to subject a parent or young person to an unnecessary delay in getting a decision from us. 

Will it be demand-led or will there be a timetable of sessions? 

It will almost certainly be demand led but should a sufficient volume of references come through, there may be some scope for manoeuvre but only where we can ensure equity for the parties and be certain that timescales are not compromised. This may have particular relevance if we receive several references from one part of the country outwith the central belt. 

Who will be on Tribunals? 

Conveners and members will be selected from the respective panels on a random basis in such a way as to ensure that they are given an equal opportunity to be on hearings and maintain expertise.
How will the Tribunals operate on practical terms? 

Each individual Tribunal will be chosen by the President from a panel. Papers will be distributed by the tribunal administration to the Tribunal and parties no later than 10 working days before the hearing. This will allow the Tribunal to be familiar with the dominant issues for the case under consideration. 

The hearing will be held in a hotel no more than 2 hours travel (or 1 hour 30 minutes outwith the central belt) from where the parents live. Directions will be sent to all parties and expenses will be paid to parents. There is a guidance note covering what can and cannot be claimed. 

Both parties will have a private waiting area, which will also be available during any break in the hearing. Refreshments will be provided at the hearing. 

The tribunal case officer will take parties into the hearing room. In most cases, all those taking part will sit around a table. The convener will speak first, introduce everyone, and explain the procedure before the hearing begins. The Tribunals will want both parties to set out: 

· what they think the relevant facts are;

· what conclusions they think the Tribunal should reach; and

· what they think should be now be done for the child.

The convener will try to make the procedure straightforward so everyone can give their point of view. The Tribunal will ask questions without using legal or educational jargon. The convener will set out the appropriate procedure in each case so that all the issues will be dealt with in turn. Parents and authorities do not need to prepare a set speech to the Tribunal. The convener will keep detailed notes of the hearing to record what has been said, a hearing may also be audio recorded. 
The Tribunal will meet before the hearing to sketch out what appears to have been agreed and what still requires consideration. This will allow the convener to keep proceedings focussed. The convener will deal with one issue at a time, ensuring that all parties are encouraged to give their views at each stage. 

If the convener thinks he or she will be able to give a decision on the day of the hearing, the parties will be asked if they want to stay. A written decision will be sent out within 10 working days of the hearing. 

What is the membership of Tribunals by parents with a child who has additional support needs?
This information is not collated centrally. Each decision reached by a Tribunal is a collective decision therefore the presence of a parent whose child has additional support needs will not prejudice the outcome.
What preparation should be made for witnesses who are due to attend hearings? 

As in any judicial hearing parties may seek to interview their witnesses in advance of the hearing day and provide them with information which it might be helpful for them to have sight of in advance of the hearing but they should only be expected to speak about issues that they have direct knowledge of and which are within their expertise if they are attending in a professional capacity. It is expected that most questions will be posed by the members of the Tribunal but those calling the witness should consider in advance what questions they wish the witness to answer to ensure that the evidence they want brought out is heard by the Tribunal. No party should ever try to tell a witness what to say. This would be an attempt to subvert the process.
What happens when there is a withdrawal of a reference or an agreement is reached before the hearing? 

A parent or young person can withdraw their reference at any point before or even at the hearing.  To withdraw their reference before a hearing, they must confirm this in writing and send that letter to the Secretary.  On receipt of this, the Secretary will pass the letter to a convener who may make an order dismissing the reference.  If the parent or young person withdraws their reference at the hearing, it will be for the Tribunal to decide if the reference can be dismissed.
If the education authority decides it does not oppose the reference, it should send a signed notice to the Secretary.  In these circumstances, a Tribunal can decide the reference without having an oral hearing.  This means that the Tribunal still has to meet to discuss the reference and arrive at an appropriate decision.

If an Education Authority maintains opposition to a reference and then withdraws this opposition at the last minute or even at the hearing, it will be for parents to decide if they wish to seek expenses on the basis of unreasonable conduct.    We expect Education Authorities will act responsibly and consider at an early stage whether they will maintain their opposition to a reference.
Who will be accessed to give a second / professional opinion?
If there is a direction made under regulation 24 of the Rules then this is entirely a matter for the Tribunal. The secretariat will compile a register of experts whose opinions have been sought or who have been cited, to act as a data base. Whilst this rule is enabling, if a party sought to use this rule as a means to obtain such a report where the costs involved in commissioning it independently were prohibitive, Tribunals will not accede to such a request purely on that basis. An expert report will only be obtained where the Tribunal considers that it is required in order to reach a fair decision. The prime responsibility remains with parties to produce whatever relevant evidence they seek to rely on in arguing their case.
There is no limit to the number of reports which parents can produce – the only limit is on the number of witnesses who can be called.
What are the provisions for adjournments and expenses penalties? 
Rule 31 covers adjournments and provides for the possibility of an expenses penalty on failure to comply with a direction. The provisions which permit an order to be made for expenses are contained in Rule 39.
What are the rules about Tribunal attendees/ observers?
Rules are permissive on certain categories of persons who may be present but decisions on the numbers of attendees observing have to be weighed against the overriding objective of whether it is fair to parties to have a large number of people observing a hearing. Those entitled to be present at set out in Rule 27. The Scottish Committee of the Council on Tribunals has indicated an interest in attending hearings. 
What is a point of law? 

It is not for the Tribunals to indicate to parties what might constitute a point of law for the purposes of an appeal to the Court of Session. In broad terms it is:

· a decision which wrongly applies the statutory provisions (but not any Code of Practice); or 
· a decision which is inconsistent with the evidence which was considered; or 
· a written decision which fails to explain adequately why the Tribunal reached the decision it did. 
It is not enough to claim that another decision might have been reached. The Tribunal must be shown to have been wrong (or “erred”) in the way it reached its decision. Where the Tribunal has reached findings in fact then these will generally be respected by the higher court. It is for the individual parent/young person to seek leave to apply to the Court of Session and in doing so to test whether they have grounds for appeal. 
Decision Making 
Will a Tribunal support a parental reference knowing that the financial implications will be burdensome for an authority? 

The financial impact will only be one factor which the Tribunal will take into account in deciding a reference. The Education Authority will be required to produce information setting out the financial implications of any decision. The ultimate test is whether the provisions in place will enable that child or young person “to benefit from school education provided or to be provided …and, in particular such education directed to the development of the personality, talents and mental and physical abilities of the child or young person to their fullest potential” as set out in Sections 1 and 2 of the Act.
What role does the Tribunal have to play in complaints regarding non compliance with detail of co-ordinated support plan? 
The Tribunal cannot enforce its own decision but by law the authority must carry out its decision. The recourse for a parent includes: 

· referring the matter to external independent adjudication to find out why the services specified in the co-ordinated support plan are not being delivered; or

· complaining to the Scottish Ministers in terms of the Education (Scotland) Act 1980: section 70; or

· complaining to the Scottish Public Service Ombudsman;  or
· raising a civil suit against the authority to enforce the decision

The tribunal administration should be notified by the parent or representative if a decision is not implemented; we have a legitimate interest in this.  We cannot assist with the implementation of the decision as this is up to the Education Authority. It would not be in the Education Authority’s best interests to fail to comply with a decision of a Tribunal, our expectation is that the authority would pull out stops to meet the provision the Tribunal has specified.
Tribunal members
Are the experience /qualifications of members related to children’s additional support needs? 

The 2004 Act sets out the qualifications, training and skills necessary for the appointment to ASNT; ‘that the individuals so appointed possess knowledge and experience of children and young persons with additional support needs’. The Act did not envisage specialist sub-panels. All Tribunal members already have a broad and generic experience and have undergone a detailed nine day induction training programme. 
There seems to be an underlying concern raised by advocates/mediators that an uneven playing field has developed as the Education Authority will have legal advisors as a matter of course leaving the other party disempowered in the process. We are aware of this perceived imbalance; however, anyone who serves on a Tribunal is aware of the ethical issues and knows that the Tribunal has to be fair, balanced and honest.
Case officers
What training have the case officers undertaken? 

The case officers’ duties are more focussed on the parties to the hearing; ensuring they are clear about what will happen and what is expected. Case officers manage the case from the reference right through to the decision. The case officer will be the single point of contact for the parties. There is a pastoral element to this role, particularly where the parents are unrepresented. The case officer will carefully balance the need to provide reassurance with the need to inform without influencing. Our case officers come from sensitive case working environments in other parts of the Executive and are now on assignment to the Additional Support Needs Tribunals. Their personal skills have been well established.
Information and Publications
Has all the work on the website been completed? 
The Additional Support Needs Tribunals for Scotland website will be delivered over three phases, the Secretariat have just completed phase two and are about to commence work on phase three. 

The website is maintained and regularly updated with useful information by the Secretariat. Members and conveners of the Tribunals also have their own secure area within the website that allows them to manage their availability online, access useful information and share information via a discussion forum. 

Phase three of the development of the website will see a further expansion to the current secure area for members and conveners, to allow conveners to securely submit a decision to the Secretariat. Phase three will also see the introduction of an online application form and database of anonymised decisions.

Will be there a video as to what is expected at a hearing? 
There is a plan to produce a video/DVD at some point in the future, once there is more experience on which to draw. To produce a video/DVD at such an early stage would be premature.  

Have the inaccuracies in the parents’ guide now been rectified? 

We acknowledge that there were some errors, but we have been in touch with all the contacts listed and obtained up-to-date information. We are keeping a log of any mistakes for the next print run and will repeat the exercise with the contacts prior to going to press. 

We worked hard to create what we hope is an accessible document, within the context of the tribunal rules, in terms of explaining the process of receiving referrals through to the hearing. We have also been pleased with the steady stream of requests for additional copies. 

Will there be a chance to witness a mock hearing? 

It is planned to produce a video in due course when the procedure before the Tribunal is better established and common practices adopted but hearings are in private and are individual to the needs of the parties. They will not follow a rigid pattern and any mock hearing might well be misleading.
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