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Additional Support Needs
Tribunals for Scotland




PRACTICE DIRECTION 17
Mentoring and Appraisal 
This Direction is issued consequent to Paragraph 12 of Schedule 1 to the Education (Additional Support for Learning) (Scotland) Act 2004 as amended which provides that the President may give directions as to the practice and procedure to be followed by Tribunals in relation to any matter.

The Additional Support Needs Tribunals aim to provide all those who use it with as high quality a service as possible. This applies to the Tribunal conveners and members as much as to the Secretariat. Our users (appellants and respondents alike) have a right to expect high standards of Tribunal work and decision-making. The specific objectives of the appraisal system, supported by training and regular communication with members, are:

· to evaluate and improve individual Tribunal performance with a view to ensuring that high and consistent standards of Tribunal skills and decision-making are maintained;

· to provide a framework for regular contact between the President, conveners and members with a view to ensuring access to informal advice and guidance whenever they need it and to developing a corporate ethos;

· to ensure that the skills and knowledge provided by training have been consolidated and successfully transferred to the Tribunal room; 

· to provide an assessment of future training needs;

· to enable to President to fulfil the statutory requirement to report on Tribunal performance in the Annual Report

The appraisal system is not designed to take the place of ongoing advice and support which conveners and members should seek whenever appropriate. Where the President is not contactable arrangements are always made for another convener to cover. Regular training will assist conveners and members in acquiring the relevant skills. These are supported by the issue of the quarterly e-bulletin which has been a feature of the commitment to ongoing support since April 2006. 
Appraisal will not impinge on the independence of the decision making of any Tribunal or member. With respect to the decisions they make, Tribunal members are not accountable to the President or to any Scottish Government Department. The importance of this is underscored by Article 6 of the European Convention on Human Rights which guarantees an independent and impartial Tribunal hearing. The appraisal system is about standards and supporting each Tribunal member - in giving the best service they can to all who come to their hearings, not about undermining the member’s independence in their role. 

Since Tribunals are held in private it is not expedient that conveners and members have an opportunity to observe each other except in limited circumstances and it is therefore important that the President can disseminate good practice between Tribunals.

Appraisal will consist of (1) either an observed performance appraisal where the convener and members will be observed in that session and will thereafter discuss the session in an informal but focussed debrief at the end of the session facilitated by the President or another convener appointed for that purpose or (2) the appraiser listening to the recording of a Tribunal hearing and thereafter preparing a draft report for comments or arranging a meeting with the convener and or members either together or separately to debrief on any matters raised by the session. Members may be participating in more than one observed or audited session but where possible this will be avoided. 

After the visit or audit the convener and each member will receive draft written feedback on the observed session. There will be no assessment element to this appraisal process. The written feedback will be confidential to each member and where appropriate they may meet with the appraiser on an individual basis. 

The Tribunal will be appraised having regard to the judicial competences set out in the Tribunal competences annexed to this Direction.  Other factors may be taken into account on appraisal such as: 

· decision recording (for the conveners);
· any letters of complaint (or praise);

· whether or not the convener has met agreed standards on completion of decisions;

· whether the convener or member has cancelled sessions (especially at short notice);

· attendance at training events;

· application of the President’s Directions and Guidance.
COMPETENCE FRAMEWORK

There are five headline competences.

a
Law and procedure

b
Communication

c           Conduct of hearing

d
 Evidence

e           Decision making
Appraisal against competences can enable individual needs to be accurately identified and met through training where appropriate. It can assist in the effective monitoring of the performance of conveners and members and in the setting of criteria for the selection and appointment of new members.

a
Law and procedure

To ensure an appropriate level of knowledge of the law, procedure and best practice and to ensure equal treatment for all involved with Additional Support Needs Tribunals.

Conveners and members

1
Understand the substantive issues, legal framework and procedures of 
Additional Support Needs Tribunals

Performance indicators

· Can accurately describe and explain (in outline) the legal framework and procedures of Additional Support Needs Tribunals 

· Can describe the roles and responsibilities of those involved in the Additional Support Needs Tribunals

· Acknowledge any gaps in own knowledge and seek information or advice from relevant sources to rectify this

· Demonstrate a sound knowledge and current practice of the range and needs of those requiring additional support 

2
Understand the principles underlying the Additional Support Needs Tribunals 

Performance indicators

· Focus on the welfare of the child and young person

· Treat every child and young person as an individual

· Help the child or young person, if present, to express his or her views during the hearing and take account of these

· Maintain of the rights of the child, young person and parents throughout the hearing

· Demonstrate impartiality and maintain independence 

· Be user friendly through informal and flexible proceedings

· Maintain confidentiality by storing papers safely and returning them to the administration when required to do so

Conveners

3
Possess a detailed knowledge and understanding of the law, procedures and 
practice relevant to additional support needs Tribunals

Performance indicators

· Properly apply appropriate sections of the legislation and rules during the hearing and in written decisions

· Obtain further advice or information from appropriate sources when required to reach a fair decision

· Ensure the rights of all parties are respected and maintained during the course of the Tribunal hearing

· Appropriately conduct the proceedings in accordance with the procedural rules to ensure a fair hearing

b
Communication
To ensure effective and purposeful communication between all parties

Conveners and members

1 Communicate effectively and are aware of and respect cultural and other differences among all who attend a Tribunal hearing, or who are Tribunal members or Secretariat having regard to differences in age, beliefs, gender, race, religious customs, sexual orientation, class, lifestyles, language or any physical or learning disability; facilitate the participation of the child, young person and parents and all other parties to promote equal treatment to ensure a fair hearing takes place.
Performance indicators

· Ask clear, concise and relevant questions which are understood by those to whom they are addressed

· Use open questions wherever possible to avoid leading or shaping what is said by participants

· Allow adequate opportunity for parties to answer fully

· Make appropriate comments but only where these cannot be taken to indicate bias or prejudgement

· Employ active listening skills, e.g.  are attentive, check perception, note-take

· Use appropriate body language, e.g. posture, gesture, facial expression, eye contact, and show awareness of own and other’s non-verbal behaviour and its impact on the child, young person, parents and others at the hearing

· Regularly check the understanding of all participants

· Enable those present to participate in the hearing 

· Use correct forms of address and appropriate language

· Ask questions in a manner that is sensitive to issues of age, beliefs, cultural differences, gender, physical or mental disabilities, language, race, religious customs, sexual orientation and lifestyles

· Participate in the hearing in a way that enhances and promotes equal treatment, e.g. by appropriate approach, attitude and non-verbal communication

· Ensure that the needs of those with physical and mental disabilities are appropriately accommodated at the hearing, making effective use of interpreters, signers and communication aids such as loop systems

· Elicit the extent of the understanding of those appearing before the hearing from the outset of the proceedings and explain in clear language the procedural, legal and other issues involved in the hearing, as appropriate

· Maintain a proper balance between (1) assisting and understanding the parties and (2) the impartiality of the hearing

· Record and challenge inappropriate conduct by members of the Tribunal or any other party at hearing

2
Communicate purposefully

Performance indicators

· Help pace the hearing, taking account (if present) of child’s and young person’s stage of development, understanding, level of ability and attention span

· Help create a positive tone through own questioning

· Demonstrate sensitivity in situations where there is a high level of emotion, such as stress, distress, anger or conflict

Conveners

3
Communicate effectively

Performance indicators

· Ensure effective communication between the Tribunal members and everyone present

· Set the tone of the hearing which will enable participation by all and lead to an informed decision

· Enable representatives to make appropriate submissions after evidence has been heard

· Explain any relevant legal or procedural issues to child, young person and parents in language they can understand

· When giving a decision and findings at the Tribunal hearing, use clear and concise language so that child, young person and parents understand them

· Draft written decisions which clearly and adequately reflect the findings and decisions of the hearing avoiding any legal jargon so that all parties understand them

c
Conduct of hearing
To ensure a fair and effective hearing having particular regard to the obligation to ensure equality of arms
Conveners and members

1 Conduct themselves in a manner that establishes and maintains the independence and authority of the hearing

Performance indicators

· Recognise and disclose any potential conflict of interest

· Are punctual

· Dress appropriately

· Behave in a measured, calm and non-confrontational manner

· Anticipate possible difficulties that may arise and devise ways of dealing with them

· Give support to each other

· Have an awareness of own style of working and its effect on the functioning of the Tribunal

· Take necessary account of all factors that may unfairly discriminate and undermine full and effective participation

· Are open-minded and have not pre-judged the outcome

Conveners

2 Manage the hearing in a manner that enables proper participation by all those present

Performance indicators

· Communicate effectively with the case officer prior to the hearing to ensure that information provided is consistent

· Identify who is present at the hearing so all parties know who is there and why

· Consider who should be present for all or part of the hearing

· Explain the purpose and procedures of the hearing to all present

· Ensure that each party is properly heard

· Explain to all present what will happen after the hearing has ended

· Maintain an accurate and legible record of proceedings
3 Manage the hearing to facilitate a fair and timely disposal

Performance indicators

· Conduct a structured preview prior to the hearing to agree members’ roles, identify issues and how the hearing will be structured

· Identify areas of agreement between parties

· Maintain a proper balance between formality and informality

· Maintain firm and effective control

· Maintain focus and direction while being open to the unexpected 

· Use time productively

· Make fair and effective use of adjournments while minimising delay

· Deal with conflicts of interest

· Maintain an effective working relationship with administration staff at all times

d
Evidence
To ensure that all the relevant issues are addressed by eliciting and managing evidence.
Conveners and members

1 Undertake necessary preparatory work for all cases

Performance indicators

· Exhibit familiarity with the reports and the points at issue in the case

· Identify areas requiring clarification or investigation

· Communicate with Tribunal members on any issues which might affect the hearing of the reference prior to hearing

2 Identify and assimilate relevant facts and expert evidence

Performance indicators

· Identify and apply relevant facts and expert evidence in order to come to a decision

· Disregard policy any extraneous issues when considering an individual reference

· Disclose to parties any special knowledge of any Tribunal member so that this can be commented on

3 Ask questions concerning material issues

Performance indicators
· Ask questions in such a way as to find out information relevant to the issues

· Consider obtaining expert evidence (either orally or in writing) on behalf of the Tribunal in cases of particular difficulty

Conveners

4 Conduct the hearing to encompass all relevant issues

Performance indicators

· Ensure all and, as far as possible, only relevant issues are addressed and considered

· Encourage Tribunal members to ask appropriate questions

· Provide guidance on the obtaining of any additional reports and other information where necessary and appropriate

e
Decision making
To ensure a proper assessment of the child’s or young person’s needs, including identification of relevant resources; effective deliberation; and reasoned, structured decision making.

Conveners and members

1 Take an active part in deliberations and decision making

Performance indicators

· Appropriately participate in the decision making process 

· Express opinions based on the evidence in discussion relevant to the issues

· Consider the assessment of the child’s or young person’s needs taking account of their views and those of their parents

· Identify relevant resources, clarifying policies and practices with appropriate professionals

· Properly weigh the sufficiency and quality of information

· Make a reasoned decision based on the relevant law and findings of fact

Conveners

2
Actively involve members in deliberations and decision making

Performance indicators

· Ensure that there is an opportunity for detailed discussion of all the evidence, including the views of the child or young person, however communicated, are fully considered

· Ensure that each member expresses an opinion on all the issues to be decided
· Summarise the issues and, if necessary, remind the Tribunal of the facts and relevant legislation before initiating deliberations
3
Establish a structured decision making process

Performance indicators

· Ensure that the Tribunal identifies the issues, makes a finding and provides reasons that indicate application of the relevant legislation

· Ensure that proper consideration is given to the reasoning of all members when there is a disagreement on any finding of fact, issue or decision

· Ensure that a clear and final decision is reached on each issue and that the decision and reasons are agreed and recorded.

Jessica M Burns

President

Amended October 2010
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