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PRESIDENTIAL GUIDANCE 5
 Suspensions
This guidance relates to the circumstances in which it is appropriate to suspend proceedings under Rule 14 in order to achieve some consistency in application.

In general terms, where the reference concerns failure to assess or to meet the time scales and opposition is withdrawn then the convener under Rule 26 as amended ought simply to grant the unopposed reference and not delay reaching a decision with a view to enabling the respondents to then reach a decision or issue a CSP. If any subsequent decision is disputed then this becomes a new reference.
 

If the Tribunal do not reach a decision on such references then there is no recording of this as an outcome statistic in respect of the authority for failure to properly implement the Act and this makes reporting on outcomes in the Annual Report less accurate. It also sends out a message to the authorities that we are prepared to hold up proceedings to allow them to play catch up with timescales and I do not think this was ever the intention of the legislation.

 

If a party or parties request further time 
· to reach agreement or for additional assessment to take place  
· for a trial placement at a school  
· any other analogous reason
then the appropriate way to manage this is not to suspend proceedings but to postpone the hearing originally arranged, if any, and to immediately set another later date for a hearing say three months ahead (and for a conference call two weeks in advance of the hearing) by which time agreement should have been reached. If agreement has not been reached by the date of the conference call then the hearing option is still available without resulting in further delays. 
To allow negotiations without an end stop of a hearing date is not, in my view, very helpful as things start to drift. If there is no agreement then it can be several further weeks before a hearing date is identified. The Tribunal always has to bear in mind the effect of uncertainties which are rarely in the child’s best interests in such situations and often heighten conflict with the authority and the parent. 

I prefer to foster a situation where each reference results in a decision unless it is withdrawn by the parent. Withdrawal of opposition by the respondents should mean that the decision is reached more speedily. It should not mean that we avoid taking the decision because we take the view that things can settle without the need to record any decision. 
It has to be fair and just to suspend proceedings if the application is by one party. If the application is a joint one then the Tribunal may suspend pending dispute resolution or mediation.  They are not bound to do so. In most cases parties have had adequate opportunity to mediate a settlement in the period before the reference is made.
The circumstances in which suspension of proceedings is appropriate are

1. Where there is an appeal to the Court of Session on a preliminary issue in that reference.
2. Where there is an appeal to the Court of Session in another case which is dealing with the same legal issue.
3. Illness of the child making it uncertain if an appeal will continue.
4. Any other circumstances in which the resolution of the outstanding issue is beyond the control of the parties. 
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