Response to the consultation on Amendments to the Education (Additional Support for Learning) (Scotland) Act 2004

As President of the Additional Support Needs Tribunals for Scotland I warmly welcome the opportunity to be consulted on the proposed amendments to the legislation particularly where these impact directly on the functions of the Tribunal or result from Court of Session opinions flowing from Tribunal decisions. I have already commented on some aspects of the legislation in my Annual Report which can be found at www.asntscotland.gov.uk. 

The purpose of any amendments to the legislation should be to ensure that the interests of the children, young people and their parents remain paramount whilst at the same time endeavouring to ensure that the revisions better reflect the policy intentions. In addition it is also important that changes to the legislation seek to simplify what can be a bewildering process.

I am aware of the need for consequential amendments to the secondary legislation and to the Code of Practice which the proposed changes to the primary legislation will require and I look forward to commenting on these in more detail in due course. I have nevertheless flagged up further issues which might be considered in any subsequent amendments to secondary legislation.  


Q1.
Should the ASL Act legislation relating to an Additional Support Needs Tribunal for Scotland's (ASNTS's) jurisdiction regarding placing requests be amended to allow an ASNTS to consider any placing request appeal where a co-ordinated support plan (CSP) is involved or is being considered, at any time before the final determination by the appeal committee or sheriff?
Yes but only subject to the comments below.
Additional comments:

See below.
Q2.
Can you foresee any problems with amending the legislation as suggested in Q1 above? If so, what are they?
Section 4, paragraphs 42 - 45, of the consultation does not make it clear whether the intention is that if the Tribunal has jurisdiction to hear a placing request in terms of the proposed amendment, then that jurisdiction will be retained even where the Tribunal finds that the grounds to establish a co-ordinated support plan are not met. If this is the intention then it is not achieved by the proposed amendment. The draft amendment Bill does not propose any amendment to Section 19 of the Act which provides in subsection (6)(c).
Where - 
(i) the decision was referred to the Tribunal by virtue of the application of subsection (4)(c) of that section [18], and

(ii) the Tribunal has confirmed the decision of the education authority that the child or young person does not require a co-ordinated support plan

Refer the decision to an education appeal committee set up under section 28D of the 1980 Act.
Any proposed change to section 18 must also amend section 19 if the Tribunal is to retain jurisdiction. If it does not then the problem will remain that even where a placing request does come before the Tribunal under the existing or amended provisions, it will not remain in the Tribunal’s jurisdiction unless it is established that a CSP should be opened. It appears that even with the proposed changes, the highly unsatisfactory position would persist that although the parties may prepare to argue the placing request issue before a Tribunal, if the Tribunal determines that the criteria for a CSP are not met, then it is obliged to remit the matter back to the EAC for that body to decide the placing request issue under the terms of Section 19(5) (c).  

This procedure inevitably leads to delay at a time when it is almost always crucial to obtain a decision within quick timescales, often in anticipation of a new school year. Additionally the Tribunal will already have heard evidence on the preliminary CSP issue which may be very pertinent to the placing request application; it is a Tribunal comprising members with expertise on the children with additional support needs and it is best placed to deal with the matter most expeditiously. 
The parent will then have to contemplate a further hearing before a different body and this is highly unsatisfactory. It does not necessarily follow that where the criteria for a CSP are not met then there is no prospect of a placing request being successful. There is anecdotal evidence that EACs find placing requests in respect of children with additional support needs a highly specialised process for which they seldom have the appropriate knowledge. Placing requests before the EAC for children with additional support needs are relatively uncommon and the EAC does not always have the opportunity to acquire the appropriate expertise. 

In order to provide a consistent and clear appeal route for children with additional support needs where there is also a placing request issue all such appeals should be made to an ASNTS where the request is for a place in
(a) a special school regardless of whether a home or host authority

(b) any independent school wherever situated
(c) any school in a host authority were the reason for the request relates to the appropriateness of the school on the basis of the child’s additional support needs, or
(d) any school where there is a co-ordinated plan in existence or in preparation or where this issue can be determined as a preliminary matter by the Tribunal
It is important to be aware that the criteria for a CSP on the current application of the statutory provisions will vary greatly from authority to authority depending on whether or not the additional support provided is arranged through separately negotiated provision (making a CSP essential to achieve the proper degree of co-ordination) or whether it is provided through in-house services in which case it may result in no CSP being established.  Since the manner in which the provision is organised may be the single most important factor in whether or not the child has a CSP rather than the degree or nature of additional support required, a condition relating to the type of school or its location, is likely to provide the most consistent appeal rights in this regard. It would lead to anomalies if the sole criterion was whether a CSP should be established for the Tribunal to acquire jurisdiction in relation to placing request issues for children with additional support needs.
If all children with additional support needs, whether or not they had CSPs, had their placing request appeals considered by the ASNTS then this would not necessarily ensure greater consistency in view of the striking variance between the numbers of CSPs established by different authorities. Additionally many children may be identified as having additional support needs of a transient or minor nature so that the real issue may simply be to seek a place in another school quite independent of any enduring additional support needs. It may also be possible that a party could seek to argue for the placing request on the basis of additional support needs solely to come within the Tribunal jurisdiction.
Whatever criteria are applied to placing requests for those with additional support needs, it is essential that the legislation does not perpetuate the unsatisfactory situation where a party may have to appear before a Tribunal with the prospect that if that reference is not successful on the CSP aspect then they will then have to appear before an EAC to hear the placing request at a subsequent date with consequent delay.
A further concern about the proposed amendments in this regard is that there is no reference whatsoever to amending the terms of Schedule 2 of the Act which provides for cases to be remitted to the Tribunal from the EAC and from the sheriff in certain circumstances although it is noted that the proposal in paragraph 45 of the consultation bears to include cases remitted from the education appeal committee and from the sheriff. 

Currently, where there is an appeal before the education appeal committee paragraph 6(4) and (5) of Schedule 2 apply. Subparagraph 4 would require to be amended to cover issues apart from where the reference relates to a co-ordinated plan not being required.  In relation to an appeal to the sheriff, the terms of paragraph 7 of Schedule 2 to the 2004 Act, paragraph 7 (8) provides that where
(a) after an appeal is made to the sheriff under this paragraph, but

(b) before the sheriff has disposed of the appeal,

there is referred to a Tribunal under section 18(1) a decision of the education authority that the child to whom the appeal relates does not require a co-ordinated support plan. 

The provisions do not include references where the issue under appeal is the content of the co-ordinated support plan or failure to meet statutory timescales. The limitation of this provision creates a clear anomaly which should be amended to cover the instances I have outlined above in relation to jurisdiction for placing requests generally. 

Furthermore paragraph (9) (b) should be deleted and substituted by the following, for the avoidance of doubt

(b) on being so transferred the appeal on the placing request shall remain within the jurisdiction of the Tribunal until final determination. 

Q3.
Do you agree that the parents of children with additional support needs (ASN), with or without CSPs, should have the same rights in respect of making out of area placing requests as parents of children without ASN?
Yes
Additional comments:

This was the clear policy intention of the legislation but was not achieved in its original drafting. The provisions clearly require to be amended in the light of the guidance given in both the opinions of the Outer House and Inner House of the Court of Session. It is essential that children with additional support needs are not to be prejudiced by a “postcode lottery” depending on where they live and whether the school appropriate to their needs is within the same authority as they reside. It would also ensure that schools offering special facilities continue to have sufficient pupil numbers to secure their long term existence in order to protect parental choice, particularly in the smaller authorities where mainstream schooling is not the preferred option.  In addition, if the family home moves outside the boundary of the original authority but there is a wish that the child remain in the same school, then the proposed amendment must support this.
Q4.
If you do not agree with Q3 above, why not?

N/A

Q5.
Are you content that in instances where a CSP is involved or is being considered, a decision to refuse an out of area placing request should be referred to an ASNTS?

Yes
Additional comments:

Out of area placing requests should be considered in the same way as any other types of placing request ( see my comments above).It is in the interests of all that the routes of redress are as simple and consistent as possible.

Q6.
Do you agree that in instances where a child or young person is attending a school outwith his/her home authority area, as a result of a placing request, responsibility for providing mediation and dispute resolution should rest with the host authority?
I have no comment except to observe that such costs are likely to be very modest. .

Q7.
In the situation described in Q6 above, do you agree that a contribution in respect of a host authority's provision to parents or young people of mediation or dispute resolution services should not be recoverable from the home authority under section 23(2) of the Education Scotland Act 1980?
No comment.
Q8.
Do you think that the CSP process would be streamlined by amending the legislation to provide that, following the acceptance of an out of area placing request for a child/young person who has a CSP, the host authority assumes responsibility for reviewing the CSP, and that such a review should be conducted immediately?
Yes
Additional comments:

It would be important that the CSP could be reviewed as soon as a change in school is identified, particularly where this involves another authority as the plan should exist to clarify any transitions and help parents through this process. 
Q9.
In relation to the situation described in Q8 above, do you agree that the best time for the transfer of education authority responsibility to take place is at the time the child starts at the new school?
No
Additional comments:

The optimal time for responsibility to transfer is when the new school is identified or one month before the transfer which ever is the later since a CSP is a plan which should set out what will happen and not simply state what is in place. The responsibility for the review of any plan or additional support in place before the change of school would facilitate a smoother transition. The review may not be able to be completed until the child has actually moved school but the process of the review should be commenced earlier.
Q10.
Should the ASL Act legislation be amended to allow references to an ASNTS regarding the following education authority failures?
· Under section 6(2)(b) of the ASL Act, a parent or young person requests the education authority to establish whether a CSP is required and the education authority simply fails to acknowledge his/her request.

Yes
Additional comments:
Where the education authority fails to acknowledge receipt of a request seeking a decision on whether a CSP is required then that failure (as indicated in the draft Bill) should be treated as a decision of the authority that no co-ordinated support plan is required but only subject to the requirement that the authority should issue a decision within one month of the request indicating 

(a) whether a CSP is required
(b) whether a CSP is not required

(c) whether there requires to be an assessment to enable a decision to be taken and that any period of assessment will take no more than 16 weeks.
· Under section 11(2)(a) of the ASL Act, the education authority has issued its proposal to establish whether a child or young person requires, or would require, a CSP but fails to decide either way.

Yes
Additional comments:

Where the authority fails to reach a decision within 16 weeks and fails to explain that an extension up to a maximum of 24 weeks is sought then the failure should be treated as a deemed refusal to establish a CSP. 

Q11.
Should a new ASNTS document based process be introduced to expedite those references in which an education authority has failed to meet relevant timescales?
Yes subject to comments below. 

Additional comments:

This proposed amendment would not require any changes to the primary legislation except that it may be appropriate to provide for the Tribunal composition to be amended for such cases enabling a convener to decide these references alone in the absence of any need for experience or expertise on additional support needs issues. This would further promote expedition of this type of reference.

Paragraph 11 (2) of Schedule 1 to the Act provides for delegated legislation in the Tribunal Rules to permit amendments to Tribunal procedures. The proposal to enable an expedited procedure is unnecessarily restricted to references where timescales are not met. In any event there requires to be a series of amendments to the Tribunal Rules in order to make these more fit for purpose and more consistent with the overriding objective as set out on Rule 3. I refer to point 14 of this response where I have set out my suggestions in summary.
Q12.
Are you content for an ASNTS to be given the power to review its decisions?
Yes
Additional comments:

I am content that the Tribunal has power to review its own decisions where there has been an error of law but the proposed amendment could be revised to achieve more flexibility to ensure that the policy intention is met.  The proposed amendment in the draft Bill at clause 6 (2) (v) should be amended to read 

“enabling a Tribunal or the President, in specified circumstances, to”
This would facilitate a more consistent outcome and achieve minimal delay. Rule 39 of the rules applying to the Special Educational  Needs and Disability Tribunal (S.I. 2001 No. 6000) allows the President to review, set aside or vary any decision if satisfied that there was an error on the part of tribunal staff, there was an obvious error in the decision or if the interests of justice so require.

No review provision would be applied where the matter under appeal related to arguable issues of statutory interpretation and Presidential directions would be issued on any such power to try and achieve consistency. A possible safeguard may be to allow parties to make representations on whether such a course of action is appropriate.
Q13.
Do you agree that the legislation should be amended to allow a breach of a restricted reporting order under (a) paragraph 11(2)(n) of Schedule 1, or an award of expenses under (b)paragraph 11(2)(s) of Schedule 1, to be enforced?

No
Additional comments:

(a) To date the Tribunal has made a restricted reporting order in one reference only where there was a decision of a Tribunal issued on a preliminary matter and an indication that the decision would be subject to an appeal to the Court of Session.  There is no equivalent power in the broadly similar jurisdictions in England, Wales or Northern Ireland and none has ever been sought.
The justification provided in the consultation to support this amendment i.e. that the legislation does not provide for any sanction in relation to the enforcement of a restricted reporting order, is not, in my view, sufficient reason for this amendment to be included. The proposal to provide for imposing penalties in an enabling tribunal jurisdiction is a complex and sensitive matter. 
If the breach of the restricted reporting order is by the parent, or a person acting as the parent’s representative, then presumably they are content to have the issue made public and whilst this may not be the wish of the authority, it may be questioned whether it is in the public interest to seek to restrict a parent’s ability to make public comment on a decision if they so wish. Several parents have already sought publicity for Tribunal decisions and those which have gone on to an appeal in the Court of Session. 
In the main this reporting has been handled in a balanced manner although parents in general only seek to obtain press involvement when the decision reached is adverse to their views. Where hearings are in private it is not necessarily detrimental to the system or to the child that there is this degree of publicity. In any event, it is highly unlikely that the Tribunal or an authority, would seek to invoke procedures which might result in the parent being subject to a fine (not exceeding £5000). It is to be wondered what could ever be achieved by such a procedure once information is in the public domain. If the purpose is solely to ensure that the child’s identity remains secret then this is placing the parent under very stringent, and possibly unreasonable, constraint. 
If the breach is on the part of the parent’s representative, where the representative is legally qualified then there are professional complaints procedures which can be invoked regarding the conduct of legal professionals; where the representative is not legally qualified then a sanction provision may act as a further deterrent to prospective representatives as they will be aware of the possibility (however remote) of  incurring a financial penalty either personally or against their organisation.  

If the breach is on the part of the authority then what would the parent gain by the authority paying a fine? The parent would not receive the fine by way of any compensation payment. Any breach is likely also to be a breach of internal local government codes relating to ethics of those working in the public sector, confidentiality and Data Protection legislation. Should an authority breach a restricted reporting order then this breach would almost certainly be cause for comment in the Annual Report of the Tribunal to Scottish Minsters. 

(b) To date there have been no awards of expenses made and none sought. The justification for this provision was based on the experience south of the border that in some cases authorities did not attend the hearings and put parents to expense where there was no active opposition to the reference. There have been no instances of this type of conduct in Scotland.
The possibility, no matter how unlikely, that an appellant may be found liable in expenses always has the potential to deter a party from bringing an appeal to the Tribunal. Representatives are bound to warn appellants of this aspect before proceeding even though Rule 39 only applies to references which are frivolous or vexatious. 
Since the Tribunal may only make an order of expenses “after disposing of a reference” the likelihood is that a hearing would require to be convened in order to allow parties to be heard on the motion for expenses under Rule 39(3) thus potentially incurring further cost. Furthermore, this provision does not seem consistent with the enabling role of the Tribunal and the need to try and ensure that where parties are engaged in an ongoing relationship this can continue without acrimony after the hearing. The procedure under Rule 39(5) to have the expenses taxed by the Auditor of the Court of Session also makes it unlikely that an authority would proceed to pursue a claim for expenses.
The circumstances in which expenses would be awarded against an authority are restricted to failure to respond under Rule 10 which would normally permit a decision to be reached without a hearing and thus involve the appellant in little expense or where the Tribunal considers the “disputed decision, failure or information was wholly unreasonable”. The test for this provision is a very high one. Expenses can only be awarded where expenses are incurred by the appellant and are also subject to taxation.  
On both these proposals my view is that any perceived benefits, which are not articulated in the consultation paper, are far outweighed by their potential negative impact.

Q14.
Views and suggestions relating to any aspect of the Education (Additional Support for Learning) (Scotland) Act 2004 and the Amendment Bill 2008. 
I am simply listing the further amendments which may be considered for the sake of completeness:

The Act 
(a) Enabling provision to convene two authorities to one reference where a there is a placing request for a child to attend a school in any other authority other than the home authority. Amend Paragraph 11(2) of Schedule 1 to make an explicit provision to permit amendment to the rules.
(b) Apply to all young persons attending school regardless of whether they are aged 18 by amending section 29(2) which applies the definition of “young person” it is given in section 135(1) of the 1980 Act.
(c) Enable a child aged 12 or over to bring their own reference.

(d) Enable Code of Practice to be amended on a flexible and responsive basis without any requirement for it to be being placed before Scottish Parliament by amending the terms of Section 27 to permit this.
(e) Include a provision enabling the convener to make directions for any procedures consistent with the overriding objective. Schedule 1 paragraph 11.
(f) Include a provision to enable the Tribunal to make an implementation order where a Tribunal decision has not been implemented within the timescale provided. Schedule 1 paragraph 11. Difficulties have been experienced by appellants in a number of cases where a decision has not been implemented timeously and the route of seeking independent adjudication is not seen to be a suitably expeditious remedy particularly as it means another body becomes involved and the papers have to be re-read by another person with no previous knowledge of the case. Ultimately the independent adjudicator can only make a recommendation and it is anomalous that only a recommendation can be made in relation to a Tribunal decision which ought to carry force of any judicial decision. At least if such cases could be brought back to the Tribunal then they could be tracked and reported on in Annual Reports to evaluate the size of the problem..
(g) Include a provision to enable to Tribunal to amend or clarify the terms of their decision for the purposes of implementation. Schedule 1 Paragraph 11.

(h) Amend Section 7 to include a provision that children and young persons who are looked after and accommodated should have their educational provision in respect of additional support needs subject to independent scrutiny on an annual basis by the responsible local authority in terms of any Supervision Requirement or responsible for their accommodation in terms of sections 25 or 86 of the Children (Scotland) Act 1995 or the Adoption (Scotland) Act 1978. Children are also looked after if they are on Supervision Requirements through the Children’s Hearing system but residing at home. They are looked after and accommodated if they are on a Supervision Requirement through the Children’s Hearing which contains a condition of residence at some place other than their home. The latter would include children who are in residential school placements whether secure or otherwise.  A further situation requiring consideration would be where a child has been sentenced in criminal proceedings through the sheriff or high court to detention in a secure unit. In addition, children can be looked after and accommodated by virtue of section 25 of the Children (Scotland) Act 1995 (voluntary provisions), section 86 (by virtue of a parental responsibilities order) or in terms of the Adoption (Scotland) Act 1978 (freed for adoption).  There is an absence of provisions to join up provision on additional support needs and these situations which clearly indicate the potential for additional support.
(i) Enable greater co-operation and co-ordination between the Children’s Hearing outcomes and Additional Support Needs provision to ensure provision for cross-referral by relevant agencies allowing the Tribunal to deal with references by way of direct referral where appropriate.

(j) Achieve more consistency in the issue of CSPs by amending section 2(1) (d) to indicate that where significant additional support is provided by professionals other than teachers or learning assistants, regardless of the manner in which their services are employed, and where the other conditions are satisfied then a CSP should be established.
The Tribunal Rules
(k) Enable an expedited procedure for all types of hearing

(l) Power to direct a hearing on the papers in all types of reference

(m) Amend to enable case statement period and response to be submitted at different times to avoid the duplication of documents in the bundles produced to the Tribunal
(n) Power to direct parties to agree a bundle of papers in specified circumstances (for instance on being remitted back from the Court of Session) 

(o) Amendments to rules to implement all aspects indicated above in relation to primary legislation.
Representation

Where legislation confers rights on parties, the availability of appropriate advice and representation will be a factor in ensuring that those rights can be exercised appropriately. Where the ethos and provisions of the Education (Additional Support for Learning) (Scotland) Act are being applied correctly and consistently, and where parties are aware of their rights, there should be little need for recourse to mediation, independent adjudication or to the Tribunal. That is as it should be. The need to resolve grievances will also be influenced by the clarity or complexity of the legislation which is why it is proper that the legislation be subject to amendment where this leads to a simplification. The numbers of parents accessing the three routes for dispute resolution, i.e. the Tribunal, mediation and independent adjudication, have so far been modest and the reasons for this are not entirely clear. The availability of skilled representatives to support and advocate for the parent in the Tribunal process (and in any other grievance process) should remain a concern, as it will always be an important factor in enabling parents to access the rights which the legislation confers. Accordingly the availability of representation, advice and support urgently requires to be addressed in relation to the availability of funding, either direct or through legal aid in one form or another. Failure to address this aspect, amended or otherwise, could be a risk factor in ensuring that the legislation achieves the policy intention.

Research
Research into the different types of dispute resolution, which is currently ongoing, may support further changes in order to make this legislation less complex and therefore easier for parents and young people to access. 

Jessica M Burns

President ASNTS
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